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the single question in point. But see Western Telephone Mfg. Co. v. 
Foley, 150 111. App. 343. The principal case as a whole cannot be recon- 
ciled with the court's decision in Leigh v. American Brake Beam Co., 205 
111. 147. 

A. S. B. 

Evidence — Admissibility of Oral Agreement against Written Con- 
tract. — Stevens v. Inch, 158 Pac. (Kan.) 43. — In an action by payee 
on a promissory note which maker had made only after payee had agreed 
that the note was to be paid by a third party; that the note was a mere 
form ; and that in no event would the maker be liable on it, held, that 
parol evidence of agreement is not admissible in defence to an action on 
the note. 

Extrinsic evidence is not admissible to vary terms of written instru- 
ment, Torpey v. Tebo, 184 Mass. 307; however, it may be used to show 
fraud in inception or execution of instrument. Phoenix Insurance Co. v. 
Owens, 81 Mo. App. 201. Parol evidence is admissible to explain a con- 
tract or to show that none exists, though instrument on face purports to 
indicate a binding promise. Colonial Park Estates v. M assart, 112 Md. 
648. If maker would not have signed without such an agreement being 
made, a breach of the agreement is a fraud upon him, and parol evidence 
of agreement is admissible. Candy v. Weckerly, 220 Pa. St. 285. Also 
where part of the consideration for the giving of the note is the parol 
agreement, it can be shown by oral evidence. De Rue v. Mcintosh, 26 
S. D. 42; Dicken v. Morgan, 54 la. 684. The decision in the principal 
case is distinctly open to question. 

F. L. McC. 

Evidence — Judicial Notice — Federal Legislation Paramount. — Taber 
v. Missouri Pac. Ry. Co., 186 S. W. (Mo.) 688. — Deceased, a railroad 
switchman, while making up a train in the yards at Kansas City, Mo., was 
negligently run over and killed. Evidence showed that deceased was 
"making up train No. 53, west-bound train." In a suit under Missouri 
Employer's Liability Act by a guardian for the minor children of the 
deceased, held, guardian could recover. Graves, J., dissenting. 

Courts sitting in a particular state or territory have judicial knowledge 
of the geographical position of its political divisions, such as counties, 
cities, towns and townships, Wharton, Evidence, Sec. 339; Linck v. City 
of Litchfield, 141 111. 469 ; and of their boundaries as prescribed by statute. 
Smitha v. Flournoy's Admr., 47 Ala. 345; DeBaker v. So. Cal. R. Co., 106 
Cal. 257. Judicial notice, therefore, should have been taken of the fact 
that Kansas City, Mo., is on the Kansas-Missouri state line. Kansas City, 
etc., R. Co. v. Burge, 40 Kan. 736; Bishop v. Life Ins. Co., 85 Mo. App. 
302. From the evidence, train No. 53 was a west-bound train, and a train 
being made up for a point west of Kansas City, Mo., for this reason would 
necessarily be interstate and not intrastate. Deceased, at the time of the 
accident, was engaged in interstate commerce. Zikos v. Or. R. & N. Co., 
179 Fed. 893; Colasurdo v. C. R. of N. J., 180 Fed. 832. The power of 
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Congress to regulate interstate commerce is plenary. U. S. Const., Art. 
I. Sec. 8. Congress may legislate as to the rights, duties, and liabilities 
of employers and employes engaged in that commerce; and such legis- 
lation will supersede any state action on the subject. Dewberry v. South- 
ern R. Co., 175 Fed. 307; Fulgham v. Midland Valley R. Co., 167 Fed. 
660. Action should have been brought under the federal Employer's Lia- 
bility Act of April 22, 1908, as amended by Act, April 5, 1910. Under 
this act the right to sue is in the personal representative of the deceased. 
U. S. Comp. Statutes, 1913, Sec. 8657. This petition, by minor children, 
through their guardian, stated no cause of action, and should have been 
dismissed. 

E. J. M. 

Insurance — Foreign Corporations — Tax on Right to do Business 
within State. — Citizens Insurance Co. v. Herbert, 71 So. (La.) 955. — 
La. Const. Arts. 224-227, provides that the legislature can itself directly 
exercise the taxing power only for state purposes. An act of the legis- 
lature required foreign fire insurance companies under penalty of $500 
or forfeiture of their license to do business, to pay to the state treasurer 
one per cent of the premiums received, which was to be turned over to the 
fire departments of the cities, towns, and villages. Held, that said act did 
not violate the above clauses of the state constitution, since this duty 
was not a tax, as it lacked the feature of a tax of becoming obligatory. 
O'Neill, J., dissenting. 

It is well settled that a state may tax foreign insurance companies 
doing business in it. Ducat v. Chicago, 10 Wall (U. S.) 410. But the 
levying of an obligatory impost upon the business of insurance is not 
an exercise of the police power, but an arbitrary exercise of the power 
of taxation. State v. Merchants' Ins. Co., 12 La. Ann. 802; San Fran- 
cisco v. Liverpool & L. & G. Ins. Co., 74 Cal. 113; State of Nebraska 
v. Wheeler, 33 Neb. 563; Union Bank v. Hill, 3 Cold. (Tenn.) 325; 
Cooley, Const. Lim. (2d. Ed.) p. 283; Dillon, Mun. Corp. §§ 93, 609. The 
reasoning of the majority in the principal case is that this impost is not 
a tax, since it lacks the essential feature of a tax of becoming obliga- 
tory, and that its sole sanction is the withholding of permission to do 
business. Since the obligation cannot be incurred until a premium is 
earned, it is hard to conceive how the sanction to do business is with- 
held, since the business must have already been done and the premium 
earned, before the tax has become due. For this first act at least, there 
is no withholding of the right to do business. The weight of authority 
is apparently in conflict with the principal case. 

L. J. N. 

Insurance — Liability of Insurance Company in Excess of Policy on 
Ground of Bad Faith. — Brown & McCabe, Stevedores v. London Guar- 
antee & Accident Co., 232 Fed. 298. — An employer's liability insurer hav- 
ing ascertained that an injured employe would settle for less than the 
amount of the policy, refused to pay the claim unless the policy holder 



